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In 2016, the Bureau of Internal
Revenue (BIR) issued Revenue
Memorandum Circular (RMC) 69-
2016 (suspending the effectivity of
all revenue issuances covering the
period from 01 to 30 June 2016).
Why? Per various newspaper ar-
ticles, the BIR mentioned that they
received reports alleging that some
issuances were subject to “abuse”,
or unnecessarily difficult to comply
with. Following this RMC, the BIR
undertook a review of these (and
other) particular issuances, to check if the issuances cor-
rectly interpreted the National Internal Revenue Code of
1997, as amended (Tax Code) and other tax related laws, if
the issuances were possibly subject to abuse, and whether
or not the issuances made compliance more difficult for
taxpayers. We know that several issuances have been re-
pealed, and some have been retained since then. Let’s ex-
amine one particular issuance that, as a result of the con-
tinuing review, has been “amended, repealed or modified
accordingly”.

RMC 08-2017 clarifies the treatment of the value-added
tax (VAT) on Philippine government money payments for
Overseas Economic Cooperation Fund (OECF) projects
under the Exchange of Notes between the Republic of the
Philippines and Japan. Previously, RMC 45-2015 (which
has ’gle same stated subject matter/title) provided the
method of treating the VAT regarding these projects. In
these circulars, the term Philippines refers to the Philip-
pine government or any of its political subdivisions, in-
strumentalities or agencies including government-owned
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or controlled corporations (GOCCs).

Both circulars recognized the Exchange of Notes be-
tween the two countries governing OECF projects, to the
effect that the Philippines would assume all fiscal levies
and taxes imposed in the Philippines on Japanese compa-
nies operating as suppliers, contractors, and/or consul-
tants (contractors), “with respect to the payment carried
out for and the income accruing from tﬁe supply of the
products and/or services required for the implementa-
tion of the projects enumerated in the list”. And that’s
basically where the similarity ends.

RMC 45-2015 cited the general rule of a final withhold-
ing VAT (FWV) of five percent provided under Section
114(C) of the Tax Code g)reviously creditable withhold-
ing VAT prior to Republic Act or RA 9337). Hence, RMC
45-2015 required the Philippines to withhold the five per-
cent FWV on its gross payments for the projects, with this
VAT to be paid out from the fund of the Philippines as a
final settlement of the tax due on the income received by
Japanese contractors. The Japanese contractors were then
prohibited from including in its billing to the Philippines
the whole twelve percent VAT that will be assumed by the
Philippines.

Section 4.114-2 of the Consolidated VAT Regulations
(RR 16-2005, as amended) further clarified that the five
percent VAT represents the net VAT payable of the seller,
and the remaining seven percent accounts for the standard
input VAT for sales of goods or services to the Philippines
in lieu of the actual input VAT directly attributable or rat-
ably apportioned to such sales. The result would be that if
the actual input VAT attributable to sale to the Philippines
exceeds seven percent of gross payments, the excess may
form part of the Japanese contractor’s expense or cost. If
the actual input VAT is less than seven percent, the dif-
ference must be closed to expense or cost, i.e., treated as
income. Note that under the Exchange of Notes, the Phil-
ippines should also assume the income taxes. Clearly, the
general rule of withholding the VAT under Section 114(C)
of the Tax Code made for more complex compliance.

On the other hand, RMC 08-2017 basically returns to
the old rules stated in RMC No. 42-1999 (02 June 1999):

1. The VAT-registered suppliers and sub-contractors
of the Japanese contractors are allowed to bill and pass
on the twelve percent VAT to the Japanese contractors,
whereby the Japanese contractors shall include and pass
on in their billings to the Philippines the 12 percent VAT.
The VAT will be for the account of the Philippines.

2. The Japanese contractors shall file the prescribed
VAT returns on the gross receipts derived from the proj-
ects, claim the input taxes from their purchases of goods,
properties and services from their suppliers or subcon-
tractors and shall pay the output tax or VAT thereon, after
offsetting the creditable or allowable input taxes. In any
case, the amount intended for payment of the VAT would
have been already been collected and received by the Jap-
anese contractors as part of the total billing /invoice price
(passed on to the Philippines).

RMC 08-2017 provides an additional qualification, i.e.,
that in no case shall input taxes arising from transactions
attributable to activities unrelated to the project be allowed
or be credited against the output tax on gross receipts from
the project. However, it should be noted that RMC 08-2017
further differs from RMC 42-1999, as follows:

* RMC 42-1999 expressly stated that the Japanese con-
tractors are exempt from the requirement of withholding
VAT under Section 114(C) of the Tax Code. Note that this
RMC did not state that the Japanese contractors were ex-
empt from the VAT; and

® RMC 42-1999 provided for the means of recovery of
the VAT which may have been previously withheld.

With no mention of the general rule of FWV provided
in Section 114(C) of the Tax Code, it appears tEat RMC
08-2017 has simplified compliance requirements for these
transactions. However, wouldn’t it have been clearer if
the RMC did restate the exemption of these transactions
from the FWV? Can the BIR consider going further, ex-
amining in-depth the bases (then and now) for the state-
ments in RMC 42-1999? For example:

a. Can an argument be made with regard exemption
from the FWYV, using the Exchange of Notes as “part of
the law of the land” (Bayan Muna vs. Alberto Romulo
and Blas E. Ople, G.R. 15968, dated 01 February 2011).
Since the Philippines will assume all the fiscal levies and
taxes, there is no need for the system of withholding tax,
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creditable or final, to collect from the
Japanese contractors. After all, Section
114(C) of the Tax Code merely pro-
vides a method of collection or a more
simplified VAT withholding system,
whereby the Philippines is constituted
as a withholding agent with respect to
its payments for goods and services
(ABAKADA Guro Party List vs. Edu-
ardo Ermita, G.R. 1608056, dated 01

September 2005).

b. Knowing the previous level of tax
compliance imposed on taxpayers, it is
logical to presume that the Philippines
complied with the five percent FWV.
If after computing the total VAT liabil-
ity of Japanese contractors (including
the five percent FWV which may have
been previously withheld), the result
is still that the Japanese contractors in-
curred excess VAT payments, shouldn’t
the excess be allowed as a refundable
VAT (subject to existing laws, rules and

regulations)?

We welcome the review process be-
ing undertaken by the BIR, as well as
the prospects for %e reform of our cur-
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rent tax system. Being conscious of
the results of these reviews, as well as
the progress of the proposed reforms,
amplifies our appreciation of these ef-
forts, as well as our understanding of
the need to be involved in the processes
s0 as to arrive at informed and genuine
reforms.

Andrew James Gerard Dulay Ruiz is a
director from the Tax Group of KPMG R.G.
Manabat & Co. (KPMG RGM&Co.), the
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nized as a Tier 1 tax practice, Tier 1 transfer
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This article is for general information pur-
poses only and should not be considered as
professional advice to a specific issue or entity.

The views and opinions expressed herein
are those of the author and do not necessarily
represent the views and opinions of KPMG
International or KPMG RGM&Co. For com-
ments or inquiries, please email ph-inquiry@
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